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Marks consisting exclusively of “the shape, or another 
characteristic [of goods]”
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LEGO BRICK – Essential characteristics functional – colour is a minor arbitrary element

23

Babybel cheese shape – colour is an essential characteristic of the mark 
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Identifying the appropriate sub-provision of s.3(2)

• The overlapping nature of the exclusions

• The s.3(2)-type objection(s) must fall wholly within one of the three possible ‘functionality’ 

exclusions 

• Shapes resulting from the way the goods are made are not excluded by s. 3(2)(b)

- but may be excluded under s.3(2)(a)

• Shapes which add substantial value to the goods because of the attractive way they look and

because of their functional utility may be excluded under s.3(2)(c)  
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KIT KAT SHAPE – essential characteristics – combination of generic (basic bar shape), 

functional (presence of grooves) and manufacturing process (angle of grooves) 

!"nherent to the generic function or functions of that product?”
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Shape of Dualit toaster – Design classic
First UK trade mark refused under s.3(2)(c)  
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LAND ROVER SHAPE – essential characteristics – all the main features functional, or the result 
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Shape of agricultural tine – evidence from designer that Aesthetic 
appearance played a part in this design
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