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The drivers for reform

• !"#$%&%'()$*+(,(-".#-"/(*)(01"(.2$$"%0(34(-"/&'%(/5/0"+
• !"#$%&%'()$*+(01"(/5/0"+&.(34(0$#-"(+#$6($")*$+/
• 7""8&%'(0$#-"(+#$6(#%-(-"/&'%($"'&/0$#0&*%(&%(/0"8(
• 90(34:;<
• 90(%#0&*%#=(*))&."/

• ;#$0&.&8#0&%'(&%('=*>#=(-"/&'%(1#$+*%&/#0&*%



2/15/18

2

Design Reform - Timeline

• 1989 The CDPA 1988, UK UDR
• 1991 The EU Green Paper
• 1998-2001 Directive 98/71 implemented
• 2002 Regulation 6/2002 implemented
• 2004
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Since we wrote … (1) Effect of Product

•
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Status quo when we wrote was:
• Different at EU and national level
• “Repair clause” Art 110 for CDs
• “Freeze-plus” freedom for national systems

• A deeply divided market in which:
• “Franco-German” axis (and others) protect 

spare part designs
• Scandinavian countries apply shorter term

• UK, IT, ES, BX, HU (and others) apply RCD-
style “repair clause”

• A program of “test cases” in DE, ES, IT, GB, 
by automakers (including Audi & BMW)
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62/+#3,$%C DE$+#$+-$399"59"+3#2$*5#$#5$/5*82"$3*>$9"5#2/#+5*$3-$3$
:511.*+#>$42-+7*$85"$3$42-+7*$@0+/0$+-$399,+24$#5$5"$+*/5"95"3#24$+*$3$
9"54./#$@0+/0$/5*-#+#.#2-$3$/5195*2*#$93"#$58$3$/519,2?$9"54./#$
.95*$@05-2$39923"3*/2$#02$42-+7*$+-$4292*42*#$3*4$@0+/0$+-$.-24$85"$
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(3) Spare Parts Commission Proposal

• “Repair clause” (covering all spare parts), plus origin protection
• Vetos by France, Germany, Sweden, Czech Republic, Romania and 

Slovenia
• Competition Authorities in France (2012) and Romania (2013) since 

recommended liberalisation … but no government action
• Proposal finally withdrawn in 2014 – “without prejudice”
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(3) Spare Parts – CJEU on Art 110

• Judgment in September 2017 on replica wheels in Joined Cases 
C-397/16 and C-435/16 Acacia v Audi & Porsche
• Summarises case law “pro” and “anti” implying the “must match” 
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Visibility a requirement?

• There is a specific visibility clause relating to component parts, 
but ...

• Some troubling GC decisions on visibility in general:
• Case T-39/13 Cezar Przedsiębiorstwo Produkcyjne Dariusz Bogdan 

Niewiński v OHIM 
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